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aefora the
FEDERAL eOKKUN%CATION$ eOMM!SS!ON

W'alhin§ton, DC ~'.o~54. . \ RECEIVED
ore 2 0 f990

1
In the Hatter of )

)
Appl1oa~1on of )

)
P.~n.ylvant. RaA Ko. 6 )
(I%) ~i~lt.4 P'~.~ab1~ )
To ~rcvLd. e.l1ular 1.~1o. )
Oft '~.~.ncy alo~ • In )
P.~n.Yl.~i. as. .6 · Lawrence)

. I

\.

PITXTXOH ~o STAY TKZ ErrECT%VENISS
~ 21HU%9. UQ2J!SIPUAm.H

eit~a·.n. 'Q't.111't1•• Coap&nf of 'enn.ylvania ('ICititen.M ), No~h

Pitt.bu~h ~.lephon. Coapany (-North Pittabur;n"), and venus

C.J.,'hlla:r Telephone company, Inc. (ttVenus") (eollect1v.ly referred

1:.0 •• "P.ti~1on.r.") hereby reque.t that t:h. effect of the FCC'.

grant of a ocnatruct1on pemit to the PeMaylvan1a RBI.. 'No.6 (II)

Llm1ta4 partn~.h!p (the "J.~n.r.b1p") on Nov-mber 19, 1990l be

stayed aJ'\e that the ;rant ba r.C,lon.i<1erelS. The rla.on. tor this

r_qu••t .,. aa follow••

I. No Putnerlh1pHai Yet B••n '0=_4 And
Tb.~.tor. ~. Co.-i••ion Cannot Prop.rly
6..YUll A ~ODlm.l"'tj,OD P'Q13i :t2 It . _

Citi&.n*. No·rth 'itt.bu~9b .nd V.nu. are vir.line applioant,
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in ,.nn.ylvaPsi. J(SA '6 - Lawrence. 2 Prlor to th. l.ott.~!o:

P.nn.y~v.nl. RaA ", .eh.4ul.~ tor Nov.~.r 8, l~e9, petition~rs

entered into' - tu11 .~rk.t. ••tt;l.m.nt -.9r••)!l."t with the r>th-el' tQUl"
. .
a~plloaht. tor the asA. The FCC. w•• "notit1.d Qt th- t~ll ~.r~.t

, ,
••t~l.~.nt and co~l•• of tn. ~.l.v.nt ~oeum."t. ~.~••ubm~t;ed ¢n

N~V.ab.r 6, 1989.

Th•••ttl...nt ..vr....nt previ~•• "., J.D1:IE Ililt that; the marJ(.t

1. to b. »art1t1c.n.d. One ".u.b-rtsA, II eoaprJ.a1129 thfl aO\Jtt\.rn

portion of Butler aJ\cl Araat..ol\9 count1•• , i. t.o b. 'licenatc! to e

plrtn,rahil) to b* fQneCl ~d known •• P.nn.ylvan1a ItSA.NO. 6 (II)

~tait.4 P.~h.~.A1p. .el1 At1ant1c Mobile 'Y.~••• ("DAMS") 1. to

own a S1.11'int_rHt ••• ,.neX'al pa~n.r, and. C1ti'zel\" North

Pittabur;h, .nd Vanua a:••ach to own 14.2~' int.~••tl aa lim1tecl

partners in the partn.~.h1p to b. to~.~. aAMS'. 1. to o. the

Iuxvivini appl1cation 1t the p.~t.n.r'h1p 1- form,c!. Th. other

".Ub-RlA" 1. not involv.d h.~••

The FCC V.v. pUblic no~tQ. ot the t111ng 0: eha t~ll market

••ttl...nt an4 the part1~1Qn1n9 ot the RSA on r.b~ary 2, 1990,j

apec1fy1n; that tn1 sect1Qn 1.65 amen4mlnt to lAMS's lpplication

r.fltetlnq the ••ttl•••nt a;r••aent had to b. t11.d by Apr11 6,

1990.

2 , •• uatt.ry tr¢l;a, 1(1••0 4239, rella••CS AUt;Ult 29, 1989.
Tn.t•• nuaber. of e1t1~.n., North Pitt.p~tQh, .n~ Venus
Yera 92'4002, '251228, and g~~'2'O r ••peetivaly.

2»bl~ lJiW,s, Re»orl No. <;t -90-94, r.l.a."~ J"~~""\'.I"'0I''1 :;i,

1990.
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8AMS 40•• not .pp.a~ taQ ha.ve actually, am.n4ec1 ita IPplico.t1on.
I \ ~,

to .ubatitute, t:h. ..P.rtn.~.bip" •• tt\. applic4ftt. It. two

amendllent.', filed March 14. 1990 and April 10, 1990, only

.Ub.ti~ut.a • nav alqnatory to Lt. own application, an~ propoaed ~.

n.w cell .it- in ~h.. "82" pQrtioft ot ~.; ~A •. !Xh1tJit No. 1 to tho

April 10, lStIO en;in••l'in9 ..en4aent, in ,:taot, ret.rrecl to "BAMS"

•• "t:.h. au"1vinq. vir.lin. appl.1cAnt" ~,n the lUA..

Non.~.l •••, on M&f 11, 1P'O,· tha Fee a••lin.ted th~

"Partner.nip" .a t:.n~at1v•••lect•• in t.he ~82~ portion of the RSA.

In 6eco~~~ce vi~ ~.~ pUblic notie., lAMS, "a. geft.ral partner

ant! on behalf of (the 'artner.h1p)." then ..ended it. application'

on June 18, 1990 to daaonatrate it, own tin.nQial qU'lit1c&~ion••

In that aaenda.nt, BAKS coam1tt,4 1t••lt to "fully tundin9~ the

MPartnerahip" and .uha1tte4 lAMS and Ball Atlantic balance sh••ts.:,

On No~.-b.r 19, l~'O, th. co.-i•• ion 9&v. pUblic notice ct the:

grant of tb~ con.truct1on perait to the npartn.r.hi~~"

However, ~. "Pannerabip" ha. not been tormed. In tact, the

tirst and. only 4~att ot " 11a1t.d partner.hip Iqr••ment wa.

aUb=itted to Petitioner. by BAHS on November 26, 1'90, one veeK

atter ~Ub11c notice of the grant or tha con.truet1on permit. The
i ,

lia1t.4 pattnerahlp .,~••••ftt 4ratt .ub.i~t.d to Petitioners is;
, '

un••tiataetory to t.b.. in ita pre••nt fon oec:au•• ,alZlonq other:

rea.on., it 1. not coaplet.ly in 6cco~danc. v1th the ••ttl.~*nt

a~r••m.ftt. The ••t~l...n~ .ir••••nt lett to tutu:. n_90tiation.:

c£Y
4 ~....Not1C'. R.."ort. ~o CJ..-flO.1S't

j
Re{ia.Jl.-c.I /'114,( '6., ,q~o
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Amenq p.t~tion.r. and 8AMS ~o.t ot the term. an~ conditions of the

11=lted pann.~.hip a9'Z"••••nt except tor certain ap.c1tic term•••t

forth in the ••ttl...nt .qr••••nt. The limited partner. believ.
, .. ,

tilat'the drate lia1ted partnership 'agreement does not include All
, I

the tet1D. pr.v1o~.ly a,~••4 upon in ,'th...ttl•••~t Gqr••mflnt .
.

Sinc. Pe1:1tioner. t1~.~ r.c.1ved th. draft Oft Nov.lIU>er 26, 19'0,..
they have pJ.Ooc:••dec:l 'to rev!• .., it and have auDZl1tt;;ed detailed

co~.nt. &"4 propo••d chan9.. to lAMS. Tn. Petitioners are

awaitin9 a4vic. tro. BAHS .a to when BAMS, w1ll 1t1att with th.

petitioner. to ne90t1ata the ptt1t1onara' propo••d ehan~•••

Althou;hP.tltioft.~.hope that they will be a~l. to reach a

.ut~.11y accapt&bl. lta1te4 partnership .;r••••nt w1th BAKS, 1t

would b. incona11tent with the term. of the ••ttlament aqreement

and w1th the rcc'. rul•• an4 po11ci•• for the con.true~ion p.rmit

to be 1••ue4 tc • p¥•••ntly non-.xiat.nt entity.

Acoo:r-41ntly, the qrant ahoulc:l b••tayad &t'lc! reeona lei.r.d ~nt1l

the panna.-ahip cont..plate4 by the ••ttlu..nt aCJr••m.nt i, !ot1Ded.

'et1t1oneZ'. aU.it that the rcc'. wil11n9n••• to proc••• the

applications ot cellular ••ttlement partft.r.h1pa without the

lub_i••ion of .1tn.4 p&~n.r.hip .9r••••nt. ahould not ~n~.rm1ne

the r.quir...n~ and b••to 1.,.1 ~rinc1pl. that .uch partn.r.~1p. in

tact be fo~.~ p~ior ~o ;rant. It should a1.c b. un4eraecred that

prior to the t01"'lllat.1on of the partnerah1p cent••plated by the

••ttlementa;r••ment, lAMS .tanda on the .ame tootinq a.

Petitioner.. It i. not a lot.eery w1nher, but rather an applicant

which may .,.c:oUt•• qeneral par'rJ\Cf'"' flt'\)' If +h-e. ra..,..tsV)et":sJ...~f'

(3)
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cont.mpl~t.d by the ••ttl...nt &ir••••h~ 1. tormed. lAMS ha. ~o

authority to' aot. on b.balt of partn.rahip con~elllpl.t.r.\ by the
i 1-. .

••ttl.aaltt .9%'....1\1: Wl~~l eu-=h p",r~~.r.h1p1. formed an~ ha. Qn~y..
lhdtad ..uthority to act. on b.h.al: of ~.' P.t1tl·o".~. on rce

~

aatte):. Jot auoh aotion 1- cQna1_t.l'l~ w1:tb tn_ ••'tlemant_gl:.a.,nt.

p.tJ.t.ionera 1'/ant 1:0 .tr••• that th.y doo not •••k ~h. disU\i••al

ot lAMS'. applic..t.ion at. t.h!. t.i... ., w•••r.ly aill( that thll Foe
,

stay the: .ffect1v.~... of the ,~.nt until the partnership
, I

conte.plated ~y tn•••ttl...nt aqr••ment i. tormed.

unle~., t.h1. 1- dora., IWlS m1qht 90 forward with .y.t.~

.c:on..,truction contrar:y to the ••ttlement &gr••••nt oil t~:e 8&111. )oJ•• ite

that. it ••cured the I).nit, nam.ly by making til'1ng. in it. own

nam. "on »ehalt 0:" • no,,-ext.tent partnership. Thi., we .u.bmit:1

cannot ~. countenanced by the rec.
CQDr;l\W15m

Accol'41nVly, 1" 1. h.~uy :requ••t-ad tha1: the eff.etiv.n••• ot
ton. COM<twct.1onpel"a1't 'I'ant b. etay_d and that i~ b. :r.cQn.1d.r~e

unti 1 the ipartneZ'.hip cont..plated b)' the ••ttlement aqr•••ent i.

t'ormed.

R••pectfully lubmitted,

NORTH PITTSBURGH TELEPHONE COMPANY.
CITIZENS UTILITIES COMPANY or

I'ENllSYt,VANXA
VENUS CELLULAR TELEPHONE COMPANY
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Kot••n 'Mattalin
1150 eOfth.o~i~t Ava., N.W.
W&.h1n,~on, b.C. 2003.

'rhe1r ~t.torn.y.
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It O.A. GOraAft, b.~.\y ItaCe t~. tol1ov1.'= t •• tb. Y1~. Pr••14tnt­
'iQ.~Q. &~ Aalt. Oa••'.l MaAa,.t of RGtth t~~t8burlh teltphonl Cospany.

' , ... .
T \oaav...... , .... tow-••"L... '.C&C~on." WUh ~Ii••acc_,elot) of tho•• facti' of

whf~h ottl~1&1 no~1•••aD ~. t.\.ft ••11 tao•••• ~ t~~'~h hcr.1~ ar. true .n~
, I

correct t&:ay p.~.eaa.l -'owl.4•• , .~ bali.f.

I decLar. ,UDder ,aoale1 qt ,.rj~ry th&~ the fort.bine1. tru, aft~

to'raec. ixac~;.d on tb1. 20th 4., of ~.c.ab.r, 1990.

G*~~~ ..~
G.A. Coruu
Uce fr••1cl,,,c""lnanct "
Aa.t. Oaoeral 'KinaWaL
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I %, JOM. W- I.~.tu ... ' ".r.b,. .tat. t~. t011..,1119 I : I" tile'

' v'l- OpU&Uo",etvwn".....1.£1>0.. I IIlv, ....,4' tll' 't.onvoLnt r.t.L~1on.;
W1t~ t~. eXCeption 0' tbo•• : ••t. ot vIII.1I ottt.l'l not1el 'an b.,

taken I .U' tutl .••t flftll h....ln ... t:rua .. '1lC eonl.ot to lI1' .

,el'-o"&l knOWl ••,., Inet bel~.:.

t O.Cl.~ Und.~ ,.ftllty of p.'~~J1 that 'hi ro~.~oift9 1. ~~.:
&n~ cO&'r.ct~ . 1••O\ltecl Oft th£. 1,th_ day ot D.a._'~,.~I'O.
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tno G~e&"al CoUl'UWtl, 'O'C111~y opel:'at.iofts; of cltillona Uiil1t1••
.

coapany or pe.nnay1.vanl,a. :t have 1:GaQ"tho t'oret"oinCJ ).').~i'tio.... With

the c)Ccoption ~f 1th••, 'ao~. of which ottic!..i notice o.n be ta)o&.tl,

~11 taeta aet fortb h~.1n are t~e and correot t~ my pQ~.onal

knowledge and bali.f.

I :dcclare under peMlt.y at perjury tbl.t tho fOto.gQ1"9 ia tru.

and. correct. Executed on ~1. 20th d.ay of .Deca 90.

- __.......oiI ---, _
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ExIu'bit 4

• nuti(J~ in the Los Angeles Times ofLos Angeles Cellular telephone Company wher~ it
"ap91ogizes fbr any inconvenience its failwe to comply fuDy [with California Pt1bli~ Utilities
Commission ("CPUClt) regulations]· may have.cauaed thepubHc authorities,·L.A.C~lar's.
wb~her~> ~ct thp. flllhJjc. in eMenll:" . ,

j !, . '" .

• 49 PAgo do~ume~lt (nwnbored by lbe AdftHoo kilKJCi.tiunu 4.1.4.2, ...4.49) pertatning to an
inveS#gation ~ement ~greement L.ACeUulat 'and the CaJifornia:Pu,blic Utitlies Commiasion.
The $ettlemertt Pertaining to aUegedviolations is "for the ilriourit8 of $4.37 million ~.:as shown·

. on Ad-Hoc Association numbefed exhibit 4 page 4.35. which is·P88f'! 2 of A"ar.h!nel.tF.'.. .. '
Schedule 1. :.' . .
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Exlubit 4

BREI,.o.JER

I

~ noti~ in the l-Os Angeles Timcii vfLos Angeles Cellular Telephone Company where it.
"apologize& fot any inconvenience its failure to comply fully [with California Public Uti.Jities ,
Conunission C'~PUC") regulations] may have caused the public authorities, L.A.Cdlubu·s '
subscribers, '~ the public in general. " '

I

.49 page dOCUment, numbered by the Ad-HOG Aaaociation as pages 4,1, 4.2, ...,4.49: Whlle the'
version ofthe pocument thus far obtained by the Ad-Hoc Association includes the S~el 0,£

the attorneys fpt L.A.Cellular and the California Public UtitJies Commission, and nul in paniCia'
expoctCd to siIn. The Commission may verifY with the CPUC that in fact the agr~m~t was '
signed by aU parties and penalty ofS4.37 million paid, as shown on'Ad-Hoc AssociatiOn,
numbered exhibit 4 page 4.35, which ,is page 2 ofAttachment:B, Schedule 1.
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The Los Angeles Cellular Telephone CODlPAnf .

("L.A. CEttllular") has been inve5tigaLed by the California

PubLic Utilities Commission for the company's failure in
so~e cases to comply fully with all ofthe COlllIuission's .
ro188 and regulations for constructingceHular faciliti~8~:

The Commission only authorizes consttuc,'tion of cellula..

facil~ties that have obtained all requiRib' permits and

approvals from other government arencies.

L.A. Cellular reaffirms its co~tment to provid4u
the'highest quality service throughou~;its service·area alld

. to complying with all federal, state .hJcallaw8,iri~1~

giving the public required noticeud',;em opportunity:t<ibt, '.
hear4. concorning conBtruction ofit$·facilitiea.

, :L.A. Cellular apologi~for any inconveni€!nce i~

failure to comply fully may havecau8ed the'public,

authoriti9s~L.A. Cellular's ~t1h8Criber8, and the public in

gefleral.

; h mments or concel"ns r.egarding ;.,this.If you ave any co . '
notice) please contact:

1,f' . Publl'c Utilities COIDtl'11gsionCa 1 Ul'111a

Attn~ K~ntWheatland

505 Van Nels Avenue
San ~"rancittCo~CA 94102
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REC.lTALS

WHF.REAS, l.ACTC has ,eparately rW\l0ti"led and ,eeured a ,dtlement

ag..emenl ,,~th lh.' C"mmj~"i.m·'SI.fi, ",hid' is. or will h". p,."ented .e'>il1'otcly Itli

Commis$\on approval <:()n<.:~rni:ng the three ase sites:

their coml,li."e,. ",i th the C<:>u1J1\i'" ,>n'. Geueral Ord0" N". 159 (th.

"irwestig1ltlon") ;
WHEREAS. ),ACTC i' a faciliti,-•.ha.ed "enular carricr Ihat provides cellular

service ill the !lugest y,et1gr"phi,· ,"".!Ce ntO. in th" SH.le, and ron,p.qut>1\tly became a

respot\d~nt to the Itwestigation;
V>lHFREAS. CACDA wM dolegatpd Cl1m.....i<si(Jn authority w pursue the

Invest1~Jtion;
WHEREAS, on or ohoull\p,-;1 7, 199:'\. th.. ('"mmission issued to t.ACrC

Order~ ttl Show C"u~" ("OSCs") resardi"f, thre. of LAeTC" ,,01\ulor sit"": Sit.

No.1 H. 1.udlow; Site No. 120. North Oralige l)riv,,; lInd Sile No. 353 - perri'
I

School;

WJ-W.ltBAS. \h,' C,,"'''';''''''' in.t;'Llh,d h,v",lir.,ti""N,'. 9~··Ol ..002 "" it"

OW" m<,\iQn inlo all fadlitjes-b,,"ed "01\1,1>" eam~r' and tj,eir practices, oper3tioli

and eond,iet in "0""celi0" with \heir <':01\,trucli<.m <I' "orm,'uni"aIiof\S }'.cUiIi.' ilnu

Th;. S~tllcn"'''\ Allreement (\he ""treo""',,,1") io ""(,,,,,d i"'" \\"" ...elj, d.y 01

l'.brtwy, 19'>4. by ."el bel""'." L,•.• "\"$"le" CoIled" hioph'''''' Cor"i',ny

("LAcr(") ~nd Iho A,:lv(,<.cy ~;t.H "f the Co"""i,,,,.ior. Ad vI!'Ory "nd C\,"'pli;mco

1)ivi.i"" ("a:ACl)A") "I the Cahforni• 1'ub lie Utilitic'J C"",,,,i.r.
oi"" ("(\,l1\rni,,ion")

l~/~~(l~~i 11:~~

~ ...---'
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and as:;(')da~Hd !':;Ir'~ <\" tho~e h ..~.ljti(~~ ,,,,'hi,'}, ~,r~ nU'r~nll)' Wilhill llH.~ <..khn~<;.' ~"opc
,

I.\f the In\lt.'<;lti~,,,tion ;\{: ~hown in AH~chlllc"l A: (b) foul" "Hhi..~(: ldk. filing:! that i:tri;~

pr~~Q.l'\.tly pondit\8 in n\(,\ti('")n~, \\"l be "dd<;.:d h.l the 11wotiiilllivi \ :-l1) :-oJ.own in

Attachment H; 4\nd (-=) '1 (l advl(T leUer fili",\(;:; \111: l\lrti~~ "'l1lt~l' lu im.:h.ldl' In this

similar' n.'li...rel'llS r'~S"'J:di.ng tl,,):;\: filiJ.,o"', .l:~ :;h(1Wn in Atradunenl Cj

Wlll'.tREAS, i1.... an effort ltl fully jl~ve::>tit;"te pO~$ibl~ vio!nHon:j ul G.O. 159,

CACDA spenl 8i" Uetys c(JlldlR'liIl~ ..tTl on-site inspection at l.ACTC's c011't'll'ate offices

1n Cerritos, 'C"Ufornia; C/\COA autiltNt t<..'ns of tl10u$Clnds of d.(K'UD1~nts ~lnd records

al the man.lgemcnt Clnd ex('ctltivl" levels to UP-lseS5 LA(.TC'-" intent with rE.'>.gard to its

COlllJni,,:o.i\"i1 cllmp]ictnnJ filill~~; CACDA acknnwl~dge~T.ACIe cvcmtmuly

.. L -
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LACTC sysh'\maticaU~' attempted to Jvoid obtaining local permits or

w.ithout re<:luired local permH~ and \.lpproval~.;

(g) CACDA'!:: c()t1duclloward LACTC h4'l~ hcen 'I.l tlwn)\If;hly invcsli17ate

non·c(nnpllanco, to <mc:oluage immediut(· '.'«..'mpliunce with ttll hH:,al pennit and

approval r.equire-menlE'., to i1lu:;trat(~ to LA<.~'rc lh4~ mctCCU,fl\Cl.e.s .md ddi.dt'lld~ Ll'l

1lS Appel'ldlX 1\ ~nd B fiJjng~~, ll11d to pC"!'ftladE'! T.ACTC' to inslihlte th~ )nternal

reforms need(!d to improve its C.O. 159 compliuncc;

WHFREAS, CACT)A. holds the following ()pinion~ I1hNlt the faets <\l1d

evidence that have emerged during tht~ course of the Jnve~tigati()n:

(<\) LACTC ~y~tcrn~tkally failed tlJ <:mnply ",.,rlth G.o. J59;

(b) 'l.ACrC systcm~tictllly filp.d ;nrorrect infOJ-mabon in its advice letter

filings, whi:ch ,,\'el'e submitted under penalty o£ pe~ury;

k) ; LACTC fa11ed to maintain or destroyed .records concerning compliance

or non-conlpliance with C.O. 159;

(d) : LACTC filed incorrect information sy8tematicClily favoring LACTC in

it~ Append!i:x A nnd 11 filings ~\.lbmitt~d during thE' Investigation under penalty of

perjury;

(£')

appr(Jvals ~ order to (,xp~'dite construction and to expa.nd its ~('rvl('(" ~rl'a;

(f) LACTC kt10\vingly and inbmtionally vlnlMed G.O. 159 or local

permitting ,and approval r(.'~quircment.c; in som~ instanc~::;, ilnd in l,thE'r~ W(15 $0

grossly and T('peatedJy negligent that cOI'\structivl' i.ntent might b\· C'~ttlblish€d

through hearings; ,

(g-) LACTC knowingly and intentionally mi~l(-'ad thf;\ Commission by fiHl'\8

jt'1corre\.t irtfonnation in it<; advicE" IE"Hers; LACTC was ~y~tPrnati('ally and
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mtentionally .misleadiJJ~; ill its Ap}')endix A iUld R. Iilmg~~ in this hw(:~tigatkm; to

the extent 1ACre l~"cl.:t"d "p~cifi(' intent to ma.ke I'lisp :ind misleading

repl'e!ienldlll..,4 1::>, it e:"erdsed :m<:h ~r<>~'" i,;~rela[;£.nlt.~'" th.at its <.:ondud W"'~ p-qually

r~pr~hensibl(.:,: and ...

(h) :LACl'C'~l ll,llldw:t l,'WClTd (~ACnA wa:.; i.niti~ll1\' to ;.!.,,~al()u~ly defend It!Y

actiun~; UUl'J·\& the C:()\:Jr~~ ()( tht~ Inv<.~;;;tig~tion, LA(~rC b~grUl lo imprcwp. H~

con'pliance J-fforts, to dl~mon:-;lnlle to CACDA th~ difficultic~of ohtaining historical

compliance~nfo"'l1l..tlil..'n (lorn its n~c()l"dS and th08(~ of illl vendon:! (~(')nlrach..'n·~1 ~nd

to pcrsuatl~~'ACDA that J .,,\Cf"(,. (,'.()uld i.nitink )nternall.·dorl'n~ ttl h.(~Hcr its

complial"\c(~ <.vith G.O. J59;

WHEREAS, both LACTC and CACDA h~IVC' cxpt'nd~!d c;ub~tanHal time and

resourCE$ )!i cOlU,e~ti()n \-vilh the l.nv(:~tigation; hoth beli~v~ furth~r litigution

would ncccssit3.t~ additional ex~nditu!'es; tU'\d bf,th wish to flvojd thesE:' ndditioT'lal

costs by ent~ring into this Agreement;

WH~REAS, '.Acre' iJnd f.:ACOA agree that: 0) full Htl~aliol.1 of T.ACrC'$

compliance. ,obllgationl-s ulld pe.rformanc{· wo\ud bf' ~xtrc1"l.1l\ly hllrdE'nS()m~ for the

Parties and ,tht, Commission; (2) full1ihg.:~b(\n nf i8lml:'s regarding r,ACTC's int('!ot in

providins ii,("()rr~(,'t information to t.h~ C(1mmj~~ionJ~ staff would be t~xtreme1y

burden~a')me and not likely to Jead to significant chang~~ to the opinions of the

Parties exp~e~sed above; (3) ful11itigation would \-1(' lt~~i!'i produdlve and ,,~c;lm~tructivt'.

than bringing all sites into cOfnpl1ance, improving I,ACTC/~ 'inlenHu COJ'b"ols, and

pos~ibly c(~ntribuHng to enV'tronmental mjtigClrlon an.d nnproved informa.tion

systems; arid (4) CACDA, in light of thi.~ AgreemE'ntC3n hettel' deploy its r~sourC'es
,

by focusing tht;l hwestigation on other non'l'ompliant cEiUular utilities;

W1i~REAS.~ACrC and ('ACDA desire to ~ettle all compHance and

representation i~su(~s concemin~~all sites and t1ss()ciat~d advi,,'e letters in

- 4 -
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discovered tPrough continued it\ve~tig3tionJnd rull litigation;

WHEREAS, LACTC i~ committed tl) ensuring th,lt its ~t'i.tire ceihtlar :;ystem is

in full compliance with all ~tate and locallawti and r~gulations; ;,lnd ...
!

. WllERfiAS, the rarti~';) recognize .md ackn.\)wledgc th,)l th0 obligc.\tiot'\s of

utilities to ptiOvide accurate i.niormation to the Conunis~ion is ~\ <.:dtkal c,;omponent
i

I,)f the .t·\tgula~,:ny compact, and that exlensi \I~ failure to nwct ~u~h obligations,

rcgafdless ()f ithe wlderlying intent, ilrc very s~l:'iul.l!:i matters subject to sub~t«ntial

fine or penalty by the Commission,

NO\V, TrHEREFORE, for and in consideration of the l1\utu<ll tem.l:;, covcnLlnt~

and conditiot'\s ct:>ntained herein; the l'artie~ aKt'(tl~ as foUow~:

1. pefinitions

·r.1 ConstrucliQn: The term "Construction'" ,is tts~d hereiu Shi\ll be

defined in .\tt:~)tdance with (;.0. 159 and all Commission dedsiot'l.s rendered, or to be

rendered; theteundt~r. as indthJing demolitiOl\, d~ar.in8. and dny other pr~put"atory

actions that disturb the site; which art: not excluded under C.O. .159 § 111(0) ~lS:

(l} m<l.in.ten41n~c.. r~pair or. r't~pLacement at un existit\g site having no ~nvirOntnantal
"

effect; (2) soit '~eologk,\l or sHe survey work htlving- no ~r\Vironmel\tal t~ffed;

(Zl) ~mergen{'i~~; or. (4) t~mpm'ary f~~HHi.es; And which, pu.r5uo'\nt to G.O. 159, c:a.nnot

take rtw.. pdl?r to: (1) a Commilision reBol\1.t1f>n iluthor1;.·,h'l.g c:on5h'U(.'tion; 01' (2)
,

~ubmis51n~ of :;,'\1.\ .~dvi ..:c letter "\lith an w\det'taking m~eting the C()mmi~sion

Advisory and :CMnpliance DiviGh:){\'(~ ("CA<..-n·~II) requirem~Hl~.

I.' . ~tfediv~aJ!: The term "Effective Date" as \tsed herein \$hall

mean th~ dah~ upon which th~ Commi~)$ion'3·ded~ion ~\pprovlng thi::J Agreement

be~ome:5 nnal ~nd llQtlisppealablt:! ..
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J:llbcs: Tlw Term "Partitls" as used .he~p.in Hhall l1l1?Mi. LAC'TC

~haU meal' LhosC' lermr, which ~lrt l'n"h."rtal III lh(:' balatHx' {}t ri~ht~ and oblip,atkll1S

uncipr thi~ Agreement, and which (\r~ thcrt.'·[on~ W..ll s(.~verabj(o wit!wut disturbhlg

and voiding the jnl(~ntillnf-of thl~ J'artie~ in rtitdling th.i~ Ai;rcCln~nt. TIll' Parti~s

Rcknowh~tlg~ and agl'e~ lhnt the defini.tkmt' set f(.rth ill thi~, ~(.~('t10'f'\ '1 are r;sFi~ntia1

T(~rm$, and an~ th~r~fc.)r~~ liot ~a'vt;'rClbl(~ from other tt~r!Il~ ,met conditions identified

herelt"i as }issC'l1tial "I'm"tnf:' ,

1.11 E4~ili ties: Th@ tcmn .IFo('i 11lit!~" i'!> u:-~d herein shall he defined

in ar.CC)rdallCc with the pn'ambl~' find g1II (If C.O , .':;9 etm} all Commission (:led~ioM

rend(~red, or to he renderpci, th~r(~under, jndudin~ micro"VdV(' rcI.=IY :';itc~. Mobil,,'

Telephone ;Swit~hing Offjc~ (Hi\1TS(}:;"), replacement of ~mtentl<:ls that ,;n: more

than ol'e~£or-on(;~ replacement, ..md additions of ~q\\ipment

1.5 Futur~...filiDi QQ.U~atioT1s: The tern1 "Futtlrc!foiling Obligations"

as lJsed hC'r(~jn shall nwal1 those obligntions accl:pted by I.ACTC .,nd d"~(Tibed in

paragraph 3. JO.

1.h

and (ACDA,

1.7

used herl~in shall mean thosE' ()bH~;t'ltions Clcceptl'd by 1,AC 'TC and ("k·~(.'rih(~('l Ui

Attachment F.

1.8 SC~(l.u.~~: The tern' nSC()J'(~'1 (1:'7 used herein shall ml:"tlrt the s(:0t'~ of

the CommH.sion's Trwe~tigatl()n into tacillties-based cellulm carripf": .;;iting tl.c~iviti~t:

for site~ constructed after Morr.h 28, 1990 and prior to January :10, 1992, "Scope" shiill

speeificfJly ex(:!ude those th.re~;. IACre 8itr~ that arC' .~uhj~ct to th~ OSCG o.nd ic\

separate /Settlemenl agr,~ement.

1.9 Sol~J.y..dgment: The term ~JSol. Tudgrr.(,~ntH as used herein ':lh~

mean that any individual who is determined to he the ~ol(~ j1.Hip,p of a mC\ttct' shall

... 6 -
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h:lvt? tn~ p(lr~\1~~i(m <:>f the P<.lrtici'I to eX('n:hc }\!::; I)r h~r JUdgment with Hna.litv, find

th~t such (!,xerci~~ (:h\\.ll nol h~ subj~ct to l,:lwnen~J~: by lil... PdrtJ.e~' by any.mE"illlS in ally
,

forum.

1.1.0 T£mpQ"r:!l.U'....EA~i1itie~: The term "Tcrnporary rildlitiC'~" as used

herein shall be defined in accordance with G.O. 1~9 § Hl(D1CYl, and all Commission

dedsinn~ Tenpered, (,)1' to be rendcn.'d, lh~r~W'\Qer,

',1.11 lJ.rm: 'l'h(' "Term" of thj~ Agreement ::;l'litll b(~ from thl' ld:-lt date

of execution Py uith..t PlU·ty below, through and inducting the date of LAcres 1,4.I~t

P1'Ol;pecliv(.~ Obligati<»l, ~;d forth iIl Atta('hmtnt f iUlorpvrated h(~rein by reference.

2. Proce,!lura.l Reguirtments

2,1 The Partjfl!~ 9hnH We a .ioint molion r,cckmg Cnmu'l.is:iion

approval of t~'i$ AgreE!m~nt under .Rule 51 of th~ Cc)mmission's Rtl.l\~s of Practice

and ProcedlJ.r~. The PnrtiElt=i agrt~(~ to USE' their best efforts and to cooperate to obtain

the approval io! this Agrr.t~ment by the C()mmi~llion. In thelr j())nt. motion, the

r)nrNr~ flffrr=1 ito ur thn Cmlllnicwiof\!
(d) to ~a1'1t LACH. ~ the reaaonitblft tim.e allntted in

Attadunent F~ (ProspcctivP nh118~.tions). incorpl)ratt"d h~Tdn by rp,fl;,'n'nct', to pc:de.d

compliance at any ~itp ~ubj~('t to this Agreem~nt now Jacking all tH;C('*Jt>nry p~rn'\i~

()t' approvAls of oth(tl" public ols"n<:iCtlt>;

(b) t() defer finding tho.t non··compliAJ\ct" with GoO. 159, nr lh...

pp.nnit and "Ji:'Vfov~l retl'\Ur(!n'lentl": of other publiC' agcncit:s, r~ndt"rs an ordp.J' of lIlt'

C"mmissi(')n ~C" remove- a lK.,,··t,;'ompJiant site rea~,onc.blc and ixl th~ public int.cre~t;

(c) to find that good cc1usc existe to grant devia.tivll fruUl the

strid timing requ1rf"~("ntsof C.O, 1.59 until th~ di'te of th(~ La::ot !>rospective

Obligation oct forth in Attachment P; and.
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(d) to find th~lt it is appropriate to approvw
J

by resolution

.containing lh~ suggested langu,ag~ ~et forth in Attachment G herdo, advice lettet'~

$~~king to m~dify ~my site or advice letter within the &:ope, whkh othcrwil:lc

satisn~s the requirem~ntsof G.O. 159.

2.2 Th~P"rtie!; do not intend by this A8t·e~m.,nt or the obligation;;

set forth in pab.\graph L I. :.above: (1) to i.ntr1.ld~ in cU\Y way UPOl'\ the disc';'Tt'lHon",t
,,

th\! C\')rI\mlssipn in rt.:vi.ewi.ng thoit; Agreement, or in gr..mting :olOme or all oJ the
i

rec.luests set ft.~t'th in 2.l(~k) through (d)j (2) to preclude or tl"f\pt:~Je any other public

agency with ititrisdictiot, from $e¢lOrtg remove\! of C\ :3ite; or (J) to affect or limit
I

f\th.\t'1! pr()te~t~ c,r Commis8Ion action.
i

~.3 \tVith the exception of casucU referen.ces of support, CACDA and

. LACTC agree ithat any ~ 1?3r.te communications, as <.lp.fit1~d. by Rule IJ(g) of the

Comm!$$ic,m'$: Rules of Practice emu Pn)c~c.iun~, regarding this Agreement, whether

proceduratot':~ubst~lnliVt~, win bl"! made only it represel\t<ltiv~8 from both P,uties arc

present.

~.4 By this Agreetttfnt, the Partie$ irttend LACTC to be relea$~d from

any f\.lrth~t' irlvestigation intc) it5 Gommu.rucatit)ob faci.liti~f; I..:ontltruction and Biting
I

actlvltiessubj+ct to the St=ope of the Investigatio.n. Cl.>llsequently, upon the issuance

of a CommiSf;~Ot\ decision i.lpproving this Agreement, LACTC shall be dbsW8sed asa ..
I

resp\Y(\cien~ to: the hwcshg&\t\\)[l. Once dismissed, LACTC agrees that it will not

move' to int~ryQnf.l in th~ Inv~sti.g.\HI.m llnd will, rh~rti"fot'~, la~k .,>t~ndi1\g hj\ further

partidpAte in ~he [nvc5ti8~tiot\. LACTCr. PrQopcc.:tivc Obli~iJ.tionlj hcr~und~~!' t)hal1
I

continue unClf~eetcd by the dismissal of LAt-:TC ;15 it rc~pond,cnt 11'\ th~ lnv¢')til~\tion.

~.5 LACTC and CACOA agree thtlt inc:Hvh.'h.tolr. dcsignQt~d herein QS
I

,having S<Jle JUdgm~nt ovt:r " mAtter are apFnpritltc lot' ,iuch dCliignation. tACTC

and CACDA ~rth~r agree tht~t neither will inter contC'fjtor object to the deiignation
,

of ~uch ind.ivi~u21L The Pa:rt.ie.~ al~", agt'.e th~t:",uch d~~ign.Qtcd individuQ,b may bt!
. "

;
I
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('hanl~(Id frl"'lrn tim~ to tinu- nt CACly", Of ~h~' C(lmn'i~;e,iflu'~;d:::,l'rellOl"l without p££cct

to the l,~rlT,\..., =~,l\d. cQndjti":Il\:" I:01\l,,,int-d h~::cm, \)eithl;'r L"'\C1\: nor C'ACDA intends

thi~ proviciol'\ h~ pmJul'il l.urnmunlcttlJOn willt ~uch indjvidt.lAi~ by l.'ithp.l' Party, thp

COn.'l.mi~SfH~n, ill:< n~pl"CS~ntatlvc:; or cmph",yt!.t'~, Nothit'g i.n this A~T'eement is
I

;1,t,<':1\1.'\1:0 lou f\.'qlllr~ tH' tl."l ~n':')l1l'i\g~ tiuch Il u~~igni:\ted illdivldual to (.let in i.1 llliUlflcr

in~('ln~istclll with lhl~ir (~m,p!oyu'CJ1l llbli{liMivn:-. to the C('IIllmiS$H.>I1.

2.c) ND provlsiou of thi~ Agreement I~ i.nk1ll1~U to ...estri~t E'lth~r

P.?ll·tyl" (lhiHty to ttdv(J(,:O!t<..~ d,8..nS~s h? G.O. 1~9. No pr()~1pectivechanges to ~.n. 159

shall rt'lievc LACTC 4,)t ib Pt'u1tP<"chv~ObHgatioM l,uldCr this A.brc~mcnt, unh~~~ the
COU1M1i.!:'siQ'rl :so oJ"ders,

3. U!?li.iJtiogs of the Parties

3.1 LACrC has agretld to and shall pay the amonnt~ indicaL(~d at the

times indkated in the one of four Paym~nt Sched\.lie~ attached hereto a:o

Attachment £, in(.:orpoTah~d h€rein hv reference, LI,1d adopt~~d b~i the C(lTnmise;ion.

~hedulc 1 to Attaduncnt ~', rcf}(l<,ts payments ~pccifica.l1yassociated with alleged site

and advict' l~tter violation,; paid dir~tly to the State General hmd. 5<:,heduJt' 2 to

Attachm~nt: F reflect~ paymC'Tlt~ of a t('lta,l agreed upon u.mout'lt to be split between

th~ State General Fund and q new COl"l'\.misslon Celluhrr SHing Tl'tl~l l7und as

.proposed by CACDA. Srhedule 3 to Attachment n reflcct~ payments 10 the State

G(!neral Furtd and to the Stilte Departn1et1t(lf Fish and Wildlife' for envi;ronment"l

mitigation. ,SchedulE' 4 t{) Attad'U1'hmt F reflects payments to the State (;cti~nll

Fund, to th(4 CellulC'll' Siting Trnst fund, and to th,' Stat.~ D(:partml'nt of l:ish imd

Wildlife for lenvironrnentlll miti~ahon. The Parties acknowledge and agree thRt the

Commissio~'$ adoption of On~~ of the four Paym.ent Schedul~s pu.r!:iuant to this

paragraph 311 is an f;1'\.'lt9ntial TVrTn, and is therpforc not sev~rnbl(' from other terms

~d conditions identified hf:TlI:in as Essential Terms.
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32 Hy th.is Agreemel'lt, LACTC' t~k~3 tull rE'~p()n~ibilH.y fl..lf th~

~rliulls uf it!> ]part.:n(~t'\!(~ilHiliat~~~1 ~g<"nt:?, employecs, attorn('ys, alld inde'pcn(.knt

c.onI r;j{7Wl'£.. iTh~re£ore, lh,,~ I..~H9ctiveJ'\(1~\G of thia A,:;recmt>.nt is contingent upon thE'

COlnmisS\On'9 jssuan.c::~ o! a docbion rcleC$U1fi 1,ACTe, its p{JIlIl~r~1 affiHal~~$, agents,

employe(~!:ir attorneys, and independent COl'\tr21dOl~{rom any (tud all Commission

m'posQd liab~IHy Arising ()ut of the ~jting activities ~ubj~l'l to ~nd within U)E- Scope of
;

th" J.t1vesti.~ahon. Th(~ Pnrtit?~ sc.:knowledgp ~U"ld d8TVt' thl~t thr.E! pamgraph 3.2 is an

I\$$l~nhal Tt?!x1n' and i~ therefor(' not ~evel'ftble fmm other It'!HIlS and conditions

id<mtihtld het~in QO BS6ential Tero,:).

3.3 LACTC and CA<.1")A agree that the ann<'~i:ltion of payments to

alleged g1tewspedfic violations set forth in Schedt.l1c 1 t.o AUochmttnt F. is a fair and

reasonable ret.1ectioT\ of the vtll\Jf~ of .... arious disput~d di,\1m~ arising from th(~

Investigatic,lI1., Both partie~ agree not to argue in this or .lny other forum thtlt SOUle

other allocation of va.lu-e~ wa~; morE' appropriate f)1" morc fnir ~l1d r<.'4l:wnable. TIle

Parties ncknowledge and agrr.e that this paragraph 3.3 jJ; ~m &'sential Ti;'rn1, and is

therefore not :~everab]l~ from (')th(~r terms and conditions identjfi~d h~rcin as

Essential Terms.

3.4 LACTC and CACDA recogn,i7.f: and ackl1(lwledg{~ that despitc.~ tht' .

efforts of bot~ Parties throughoct the lnvest;gtl.tion to' bling all sitf.$ within thf.~

Scope into con,pliance with the p<"rmit or appt(,wa! requir.ements of other public

agencies, s<.,m~ sites may stt11 not be in complete compliance. ThE'reforc, I,ACTe

agrees ttl fulfill the PrQspectiv(> Obligations set forth in AUachnH.mt [0, .lltachttd

hereto and i.nl\:'orporated herein by referc-nce. The J'l'OSpectivt;,' ObligatioT'S Ct1l'\Cern

all sites. identi1ied in Attachmentel A through C that may not hav~ all permit$ or

approvals required ~Y any public agency with jurisdictit"H\ ewer the sitL>. The Pal'ties

acknowledge and agree that this pcragraph 3,4 it:; an E~sentiaJ Term, and is therefore

not severable from other terms and conditions identified herei.n as EssC'r'lt1al Term~

-10 -
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::{.5 Upon I.AcrC!l fulfillment \'If the' Lu::.t PrQ:ipcct1V(O Oblig.,Uon !'\~t

£01't1\ in )~ttochm~~nt r:, all Gjtt'~ t('nH'Ilning .- exch,din$ CU1Y LACTC i~ in:)lrt1d~d to

rm7l0vf;' ~,d which hay,! nol been rerrH1v('d, and cxcludin~ ~JW non·coml'li~l'\tsi~e~

tMt v,r('~uld have been wit";l; t.he Sc:op~ of thl~ 111vC':r.::tig."\tic.n b\1t wt're not dlAt"cW("led

urttil after. the dal(~ (,( tht~ Lc18t Prof,r(~cti.vt· Obligation - ::.hall be deemed (':()n"puanl

with G.O. \159 pl.rrcuant to the Commist;i'm':; order. appwving this A81'1:'i\UH~JI1. Th(;~

Part';ClA "'t:~nowledgQ atld agree tha.llhis par.~raph ~.S is ~n E8~e.ntjrtl T'~"'l'l, Olml i(~

therefore ~ot H~Y~rable from oth(!.t t~rms and. c()J'\dit1(")n~1 ldenHfi(~d h(,,'l'UU' M

Essential t~m,s.

3.6 l.Acre shall publish th~ publk nutlct? attarhNJ h~l'..to ;\S

Sc~dule 1:, of AUu('hmtlnt 0 and iTwl)rp~')rah1d hereh, by rt)ff:ln:>rv.::e. The public notice

AhaU be pl~ccd in the pttblicatilms of general dr-rolation irlentifi~d in S<:,hedul~ Z (If

Attadunent D.

~.7 To the ext~t l..ACTC and CAC'DA hav. failod d.c3pite dill~cnt

effort - to identify construction aclivitips at a Slt(' thCit \A!rl.~ withit' th~ Scope, lhi.'\t is

not identified in Atta\.'hmellls A througn C. and for which no Jiadlitic:3 exist ot the

time of exeCution of this Agrreme:nt, TAcre and CA<.'X>A il~rc(' t(') l'csolv~ all

potential claims regardil1F; tho~\" 5it~fol p~r~uant to thi1il Agr~~,,~ment und wilhollt any

further p8ytnent to, Or fjn~ or penalty imposl"d by, the Con\1·ni::;~ion. The Parti~s

arkllowJCO(j ge and agree that this provision ;~ an EssontiOl.1 'I'erm, 4111\1 itt tnerefCll'c not
;

sev~rable frbm other tt?rrns o\nd condition!' id"ntmcod hcrcit, as U$$4wlial Tern'll:!,

3.8 To th\' extent that LACTC and CACDA hav~ £itUed - d¢spite

diligent effo~t - to identify ('()n~h'l1etion dctivitics a.t a $itt~ lhi'lt was within the Sc()pe,

but whkh ia not identifit-d in Atta('hmenl'o: A through (", and for which s~)me

FadlitiE'~ exi~t at the time of thr. expcutiot'l of thi~ AgreemC'1'lt, IACre and CACDA

agree to resQllve all potential d~ims cOl'lcern.ing such sites pu.rswmt to this

Agreement and in the following m;:r"ner:
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(<1) 1£ suc::h site is identified by ~ithcr Party, the Cml1m.ission or

.anoth~r puhlle ag~ncy 1',.i",r to lhe dat~ of the La~t Pr()$'p~divt: Obligation set forth in

Attachment P, LAC TC shall treat the site C1.$ ~ubject ttl the Prospective Ohl.igatlon~;

or ...-

(b) It :-\uc.:h site i~ tdentified by either P.1rty, the Commission or

another public ag.etKy atter the dnk of ti,e Lust Prospective Obligation set forth in

Attadullcnt F, LACr(; shall immediately and volunturily remove the f;a~iiHi~ and

restore th~ sit~ to its original condition to the best of LACTC's ability.

Th~ Parties acknowledg~ and agree that this patagl'aph 3.8 is an

Essential T~rti\, and is thl~refore not s~verable from other terms and conditu:>t1s
I

identUied her~in as Essential Terms.

3.9 LAeTC hClS (.:ultivated and shall continue to cultivate resp~d for

all clsped:5 Qf $iting compti"lm:e among its employt~t:~:5, conlr<l.dOr8 and l\gents i.n a

nHUlner LACTC dccm~ in its Sole Judgment to be effective and productivE,

3.10 Forth~ Term of this Agreement, LACTC shall be responsible fot'

the followingf

(a.) LACTC ~hall establish its (lWTl internal controls or

proc.edures d,sign~d to avoid the imposition ()f penalties pu(sua.nt to Public Utilities

Cod.e § 2114 fpr U\4K..:urate infonnation provid.ed to the Con\ln'~8ion. The-sf'

controls and '!Prucedures shall indude the rcquir~tn,~nt th~,t the General Martager of

tACTe, or H'I hi~ tP'nlp,)t<U)' ai~Qnce the Chi~t PinanciQl ()f6c:er, 8hall counter~Rign

all advic~e l~tttr filings or otlwr l:iubmissiom. made under penalty of perju.ry for it

period of Hmt! up to :.md including the d3.tQ of LACTC'g L~'6t Pro5f>Cctive Obli!'Sation

ett:!t forth in Attach{t1~ntF,

(h) The Conunis~ionor any of it::: ::JtnH may inform LACl'C of

a question C()ril~erning th~ a(,~Cl.U'acy ()£ any infon'l\Qtiot'\ provid-ed by LACTC to tht:!

Com.miMion or it~ st4llft. If so in.£()l'med~ LACTC sha.llsubt'r\it A~igned aifidAvit
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